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UNITED MUTUAL LIFE INSURANCE COMPANY, 
Plaintiff, 

- against - 7 Civ. 3878 

WILLIAM J. DAVENPORT, SALONA B. 


DAVENFORT, WILLIAM WATTS, GRACE WATTS, 
et al.., : 


Defendants. 
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APPEARANCE 
Messrs. Patexson Michael Dinkins & Jones 
888 Seventh Avenue 
Hew York, New York 100.9 
by Paul Moore, [Usq. 
Attorney for Plaintiff 


Mr. William J. Davenport 

324 Allaire Avenue 

Leonia, New Jersey 07605 
Pro Se 


CARTER, District Judge 


OPINION 


is a foreclosure action initially brought 
in the Supreme Court of the State of New York, Bronx 
County, and removed to this court by ths defendant. 
Plaintiff is a domestic corporation organized and exist- 
ing unuer the laws of the State of New York, having 
its principal place of business in the Cit, County, 
and State of New York. It is the owner and holder of 
@ bond and mortgage on property located at 575 East 
168th Street in the Bronx. Defendant, appearing pro se, 
is the mortgayor and owner cf that property, and is a 
citizen and resident of New Jersey. The amount in con- 


troversy exceeds $10,000, exclusive of interest and costs. 


On Ostober 27, 1970, on motion of the defend- 


1 : . ; oe 
ant, then-District Judge Mansfield ordered plaintiff 


to act as receiver for. the subject property during the 
pendency of this action, to take from the Sheriff of 
Bronx County rents then held in escrow, and to manage 
the property and ccllect rents in reduction and abate- 
meni of its mortgage. 


core stentnronnto 


Plaintiff did not respond to the motion. 
However, paragraph (f) of the complaint's ad 
damnum seeks the appointment of a receiver 


pendente lite. 


Awa), 


On July 12, 1971, defendant filed a "Motion 
Seeking an Accounting end Clarifi ion of the Reyuire- 
ments of Receivership," which motion plaintiff opposed, 
In the affidavit of its counsel filed in support of its 
motion, plaintiff stated, inter alia, that: it in fact 
never received the pre-receivership rents held in escrow 
by the Sheriff of Bronx County even though demand was 
duly made; it in fact had not acted as receiver, nor 
collected rents from the property; defendant's motion 
for an accounting was premature, in that Davenport 
would be entitled to an accou:.ting at the close of the 
action. After a hearing, Judge Motley endorsed the 
motion as follows: "Motion dispused of in accordance 
with Court's ruiing, following aroument. Submit proposed 
order as agreed upon." It appears that no such order 

¥ PLMATIFE adovRT Pe, earey 

was ever subnitred. l oFFer by veferrpwt DAVE “ PoRT 

On May 17, 1974, plaintiff failed to appear 
when this case was called on a Review Calendar. Defend- 
ant did appear, apparently expectirg to argue, without 
notice to the plaintiff, a motion filed the same day. 


Later that day, I signed an order dismissing this action 
i _ —— ee ee 
for plaintiff's failure to prosecute. 


(See NAOT rev Dea) 


On May 21, 174, Gefendant's motion, styled 


"Defendants Petition for Relief Upon Dismissal of this 
hii Aen CAM men ee 


Action," was routed to my chambers. In substance, 


defendant asserts therein that the sums which plain- 
tiff should have collected as receiver exceed the ameount 
of defendant's mortgage indebtedness, and consequent ly 
prays that the court’s order Gismissing the action in- 
clude an order dissolving the mortgage lien and releas- 
ing defendant from the underlying indebtedness. A con- 
ference on tlie matter was set for dune 19, 1974, on 
which date I directed the plaintiff to file with the 
‘court by June 27, 1974, a statement of accounting, cover- 


ing the period of its receivership. 


On June 27, plaintiff forwarded to the court 


a document which is merely a schedule of mor gage = 
actions. As such, it records when mortgage payments 


were due; when if at all they were received; amounts 
due; amounts actually received; allocation of payments 
among principle, interest, an escrow account (for insur- 
ance, taxes, and the like), and late charges; and the 
remaining principal balance. The document does not, 
(neither deiiinineanisenasnccsssennine cine 
however, contuin a clue as respects the amount of rents 


Dente tee ns 
Or payments in lieu of rent received from the subject 


property's tenants during the receivership. Nor does 
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States Constitution 


it indicate where, if othex than into the coffers of 
plaintiff, such moneys have gone, cr why, if such be 

the case, no rents have been collected by anyone. 
Accordingly, the bottom line of the mortgage schedule-- 
that defendant's principal halance is $15,941.04, and 
that his interest, escrow account, and late charges 
arrearages are $795.53, $2,890.25, $186.36 respectively-- 
is of little if any value in determining whether and 

in what manner plaintiff has discharged its obligations 


as receiver. 


It is well settled, that “a receiver, 
officer or arm of the court,’ is a trustee with t 
highest kind of fiduciary obligations. He owes a duty 
Of etrict tepartiall ey; of ‘undivided loyalty,' to all 
persons interested in the receivership estate, and must 
not ‘'dilute' that loyalty. He is ‘bound to act fairly . 
and openly with respect to every aspect of the proceed- 
ings before the court. ... The eacet ee welt is ail 
the interested parties,' have ‘the right to expect that 
all its officers,' including the receiver, will not 
"Sail to reveal any pertinent information or use their 
official position for their own profit or to further 
the interests of themselves or any associates.' [cita- 
tions omitted]." Phelan v. 


154 F. 2a 978, 991 (2d Cir. 1946). It is equally clear 
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that "{w]here a receiver nas a possible personal interest 
adverse to those of any parties to the receivership, 
it is usually unwise for him to bart Lenpand in the 
{underlying transactions]; if he does so he must act 
with unusual caution; that the court Sas eheer salad 
in his participating does not relieve hin of his duty 
of disintereetedness.“ Id., finally, where as here a 
receiver's accounting is objected to, and the record 
reflects that the receiver has a personal interest in 
conflict with the interests of one of the parties (here 
the defendant) to whom it owes a cuty of loyalty, the 

_ burden is on the receiver to show that the objecting 
party did not suffer actionable loss from any actions 
by the receiver in which the potentially contlicting 
interest could have surfaced. Phelan v. Middle States 
Oil Corp., 220 F. 24 593, 600 (2d Cir.), ‘cert. denicd, 
349 U.S. 929 (1955). 


bed 
In the instant action, the plaintiff-recsiver 
apparently has taken the same casual approach to its 
receivership responsibilities as it has toward prose- 


Pod 


cuticn of this suit. Without impugning the motives 
of plaintiff, or suggesting that any malfeasance of 


misfeasance has occurred, the conclusion is inescapable 


that plaintiff has failed to meet its burden of proving 


that defendant has not heen injured by the fact that 


Bo. *> | j 


ceince November, 1970, he has been deprived of rental 3 
income from the subject property, anda yet has not reccived 
the countervailing benefit of a reduction in his mortgage 


principal. 


To dismiss this action for failure to prose- 
cute without taking into account defendant's applica- 
tion would, in effect, deprive defendant of the differ- 
ence between what he would have taken in as rental in- 

* come between November 1, 1970, and July 1, 1974, and 
the $6,483.52 which plaintiff's mortgage accounts record 
as the “amount received" during the same period. Accor- 
dingly, my order of May 17, 1974, is vacated, the lien 
on the subject property is dissolved, defendant is 
released from the underlying obligation, the receiver 
is Gischaryed without compensation for fees or costs, 
ana the action is dismissed with prejudice for failure 


to prosecute. 
SO ORDERED. - 


Dated: New York, New York 
July 19, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


. UNITED MUTUAL LIFE INSUFANCE COMPANY, 


Plaintiff, 


- against - Peo Se 70 Civ. 3878 


WILLIAM J. DAVENPORT, SOLOMA B. H 
DAVENPORT, WILLIAM WATTS, GRACE WATTS, 
et al. s 


“ - 7: Messrs. Paterson Michael Dinkins & Jones 
: - 888 Seventh Avenue 
New York, New York 10019 
Attorney for Plaintiff 
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Mr. William J. Davenport 
324 Allaire Avenue 
j Leonia, New Jersey 07605 
Pro Se 


CARTER, District Judge 
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This ratter, involving a mortgage on rents from 


property located at 575 East 168th Street, Bronx, New v 
——— (a 


i 
York, has been pending in this court since 1970, pur- Ginegre _ 
ee  ——— 


YOUVE Ss 


suant to its removal from the Supreine Court of the State 
V9) 


of New York, Bronx County, on moticn of defendant, 


acting pro se. On October 27, 1970, in response to 
defendant's motion, not answered by plaintiff, plaintiff 
was ordered by Judge Mansfield to act as receiver for 


the property, to manage the property and collect the 


rents in reduction and abatement of the mortgage. In 


1971, again on motion by defendant, at oral argument 
before Judge Motley a certain disposition was agreed 
upon which was to have been embodied in an order to 


be subsequently submitted. No order was in fact sub- 
le ype or Record. 
mitted: ( Pée P non - Anfleprrto 


I then inherited the case, and on May 17, 


ce en enna etl oA sel te mm 


1974, called the case on Review Calendar. Plaintiff 
did not appear, and the case was dismissed for lack 


gee? 


of prosecution. Defendant on May 21, 1974, filed a™ pee 


407. es PID 
motion asserting that his underlying indebtedness 


had’ been more than satisfied from the rents collected 


= eae - 


by plaintiff. as receiver. A conference was held on 


ie IW CopReeT 
\ ey Se moro Dw 
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information which had been ordered submitted. Defend- 


June.19, 1974, at which time, as I recall, someone Pad 
TN ce) ° 


who had no knowledge whatsoever of the transaction 


appeared to represent the plaintiff. Plaintiff was 


ordered to file with the court by June 27, 1974, a 


statement of accounting covering its receivership. 


Plaintiff filed a document on June 27, which as my 


opinion on this subject on July 19, 1974 indicates, 


and as plaintiff now concedes, did not contain the | 


ant's motion was granted. ca 


ov 


The plaintiff now over six months later seeks 


fr 


to have the matter reconsidered. In support of its 


® 


motion plaintiff submits a letter dated April 10, 1972, 


which purports to be an agreement between it and defend- 


ot 
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ant pursuant to which defendant and his wife were 
authorized to collect the rents and manage the property, 
and has submitted a statement showing payment made on 

the mortgage since April 10, 1972--the document requested 
by the court last June. Plaintiff argues that its ff 
inattentiveness and negligence in respect of this /4 coke fer 
action was based on its agreement with defendant set 

forth in the April 10, 1972 letter. While that explana- 


tion does not suffice to excuse plaintiff's studied 


neglect in either prosecuting this matter or in giving 


to the court when requested information sufficient for 
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it to make a rational determination, the prior order 
was issued on the theory that plaintiff as “receiver" 


had breached its fiduciary responsibilities in dealing 


with the court: in re this matter. If 1¢ was in. fact 


Say : not receiver at the time in question, it may well be that 

ee an injustice has been done. While plaintiff contributed 

22%, to this result ‘and could be denied redress, defendant 
ae > should not be allowed to profit on the basis of mis- 


% information supplied to the court. 
r) MB 
¢& 


The case will be called for an evidentiary 
hearing for the purpose of determining what the true 
facts are. The parties will be given notice of the 


hearing date. On the basis of the hearing, the court 


es ~—wG& . 


will determine whether reconsideration is warranted. 


It is SO ORDERED. 


New York, New York 
April 3, 1375 


ROBERT L. 
U.S.D. 
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UNITED SIfATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED MUTUAL’ LIFE INSURANCE CO., : 
: Plaintiff, : i 
; | © aed 
- against - $ 70:-Civ. 3878 ® 


WILLIAM J. DAVENPORT, SALOMA DAVEN- $ 
PORT, WILLIAM WATTS, GRACE WATTS, 
JOHN DOE, RICHARD ROE, JAMES POE, 

and BILLY BOW, the last four names of 

defendants being wknown to plaintiff,: 

intending thereby to designate tenants 

Or occupants of the mortgaged premises,: 


Defendants. : 


— om me ee ee ce ee ee eee 


Paterson, Michael, Dinkins & Jones, Esq. 
888 Seventh Avenue 
New York, New York 
By David N. Linkins, Esq. 
- Nicholas M. Cherot, Esq. 
Attorneys for Plaintiff 


Mr. ‘William J. Davenport 

324 Bllaire Avenue 

Leonia, New Jersey 07505 
Pro Se Attorney for 
Defendants William J. Davenport 
and Saloma Davenport 


CARTER, District Judge .- 


«repli aaa eau et se ae a NOR aca Cea cmt a 
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‘On June 17, 1964, defendants, citizens of New 
Jersey, éhbainea a loan of $21,000 from plaintiff, a 
corporation with principal offices in New York. The 
agreed-upon interest rate was 6% and defendants agreed 
to repay the principal and interest in monthly install- 
stiles of $177.24. As collateral for the loan defendants 
mortgaged to plaintiff the premises they owned at 575 
East 168th Street in the Bronx. The mortgage was duly 
recorded in the office of the City Register, Bronx 
County. The mortgage agreement required that defendant: 


pay to the plaintiff on the first of each month one- 


twelfth of the estimated annual real estate taxes, 


assessments, fire insurance premiums, sewer and water 


charges. 


The loan agreement and mortgage provided 
that in the event of a 15-day default in payment of 
an installment of interest or principal, or a 30-day 
default in the payment of any tax, water charge or 
assessment, or any other default, the entire principal 
and interest would become due and payable and would 
entitle the plaintiff to foreclose the mortgage and 


to sell the mortgaged premises. 


PIL: 
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In May, 1969, the parties modified their 
original agreement by extending the time of payment 
of the principal indebtedness and changed the interest 
rate from 6% to 7-1/4% per annum. Monthly install- 
ments covering both principal and interest pursuant 


to this agreement were $191.85. 


- The February 1, 1970, installment of prin- 
cipal and interest was not paid and default therein 
continued in excess of dittana Gave, The February l, 
1970, monthly installment of one-twelfth of the estimated 
real estate taxes, assessments, fire insurance and sewer 
and water charges was not paid and default therein — 
extended in excess of 30 days. An action to foreclose 
was commenced in the State Supreme Court. Defendants 
removed the case to this court and moved to have plain- 
tiff appointed receiver. This motion was granted on 
October 28, 1970, to the extent that plaintiff as mort- 
gagee was to take from the Sheriff the rents then held 
in escrow, to manage the property and to collect all 
future rents in the reduction and abatement of the 


mortgage. 


At the hearings on April 28, and May 3, 1975, 
Winston D. Grace, plaintiff's secretary-t:reasurer 


testified that no effort had been made by plaintiff 


to collect the rents or take any profits from the 
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premises; that plaintiff was not equipped to perform 
that function. Instead, plaintiff kept negotiating 
with defendants to have them agree to continue to 
collect the rents. An agreement to this effect was 
reached on April 10, 1972, or so plaintiff believed. > 
The agreement provided that the Davenports collect 

the rents and manage the premises. It was also agreed 

that for one year beginning May 1, 1972, the monthly 

payments on the mortgage were to be $365 per month. 

The defendants agreed to be responsible for payment 

of all fuel bills, and a moratorium on the paymert 

of the principal was agreed upon until all other w~ ' 


indebtedness had been reduced. Plaintiff acreed not 


to proceed further with its foreclosure proceedings. 
Defendants dispute the genuineness of the signatures 
on this agreement, but Russell D. Osborn, a hand- 
writing expert, has testified that the signatures 


are those of the defendants. His and defendants' own 


testimony leave no doubt that the signatures are in 


fact those cf Saloma and William Davenport. 


Defendants, with a fair amount of regularity, 
made monthly payments pursuant to this agreement between 
April 10, 1972 and June, 1973. Since June, 1973, how- 


ever, only one payment has been made. Defendants take 


Aly-3- 


the position that it was plaintiff's responsibility as 
receiver to collect the rents, and that its failure 

to do so frees defendants of their indebtedness. The 
proof establishes, however, that plaintiff never con- 
templated nor assumed r2sponsibility for collecting 

any rents. Its position has been that defendants, 

as owners of the property, can best perform this function, 
which was piaintiff's reason for securing defendants’ 
agreement to collect the rents and look after the 
property. While plaintiff did not undertake to collect 
the rents, seeking instead to have defendants perform 


that function, it did take steps to preserve the property 


by advancing sums for taxes, assessments, fire insurance, 
and water charges. Therg is no evidence that plaintiff 
has itself collected any rents, and no proof of fraud, 
neglect or bad faith attributable to plaintiff in connec- 


tion with this property has been shown. 


’ 


The simple fact is that defendants are in 
default on obligations which they have assumed and 
which are owing to the plaintiff. The evidence shows 
that they have long been in default on principal and 
interest due under their bona and mortgage in plain- 


tiff's favor. Accordingly, plaintiff is entitled to 


judgment against defendants for the full amount of 


piy- 4 > 
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indebtedness due and owing on the bond and mortgage. 
See Broadway Savings Bank vs; Rowanblat, et al., 30 
A.D. 24 273,. 301 B.¥.S. 24 161 (ist Dept. 1969). Pur- 
suant to the terms of their agreement, plaintiff is 
entitled to foreclose on the mortgage and sell the 
premises with the proceeds of the sale to be applied 


sagainst defendants' indebtedness. 


SETILE ORDER. { 


Dated: New York, New York | 


Cit LGLe 


ROBERT L. CARTER 
} U.S.D.d. 
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DISTRICT OF 122. XCRK 


UNITED MUTUAL LIFE INSURANCE CO, 70 Civ, 3878 Relat. 
a Plaintiff, 
Pro =- Se, 
Ve 
DEYAUDANTS POTITION £G? RaLiae 
WILLIAM J. DAVENPORT, st. al., UPON DISHISSAL OF "THIS, .CTIC. 
Defendants. 


Vhnereas this court entertains it's own motion to dismiss this action 
for want of prosecution. Defendant William J. Davenport appears hersin pro-sc 
asking this court to note that: 

Of Record he originally removed this action into this court for the 
purpose of pvreventing an unjust assignment of costs and damares to him for 
which he is not rightly responsible, and for waiich responsibility of other 
defendants in this action plaintiff has been totally negligent. and, 


Thereta, in accordance with plaintiff's demand in the originel swmions 


court hes assirened recievershin a 
to have neglected, excent to oprose action by defendant William J, Davenrort 


to have this court declare that recievership abandoned and thereby void. and, 


a ‘ 


Whereto tnere now stands before this court a motion by the defendant 
as inci ale emt Natasa eapeecni tae il theses a 


William J. Davenrort seeking an accounting for the funds involved, for vhich 


a 


to plaintiff's account as indebted. And, 

Whereas this court would cause injustice and injury to defendant William 
J. Davenport if this case is dismissed without judgement settling the ebsent 
account of it's ovm assipned recievershin, and 


Whereas the funds now involved total an amount which eouals end 


eo enemas setters St hha sem 


surpasses plaintiff's claim being in an amount freater than eiphteen thoussnd 
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dollars ( $18,000.00). 
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WHEREFORE the defendant: Willian J. Davennort, seeks inclusion es 
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judzement, in eny dismissal order of this court, release totally and forever 


from the claim of any mortgage lein herein stated by the nlaintiff UNITED 


Ad. 


eed 
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MUTUAL LIFE INSURANCE CO, unon the involved captioned vroverty, which is 


otherwise the personal re:l pronerty of the defendant William J. Davennort, 


with dower rights belonging to his wife Ssloma B,. Davenport, 


The forestated is sworn true 
by signatory before me, on 


this 


17 th Day of May, 1974. 


Respectfully submitted, 


Williem J. Davenport, »ro se, 
(a) Defendant in this action. 
324, Allaire Ave. Leonia, N.J. 07605 
(201) %4 1174. 
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$7,586.48 ON MONTHLY PAYMENTS. 
$2,890.25 Escrow Rdvanees Due Compa 
$15,961.04 Principal Balance Owed on 


"1D. GRACE, Secretary-T§ 
Life Insurance Company, being 
for supervision of the Mortga 
poration, hereby certifies th 
forth above has been extracte 


and is true and correct 
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RICT court 
RI F NEW YoRrK 
UNITED STATES CouRT HOUSE, FULEY Sq. 
NEW YORK, N.Y, 10093 


William J Davenport 


324 Allaire Ave. 
Leonia, New Jersey- 07605 


TITLE + United Mutual Life Ins. Co., 
DOCKET NUMBER 70 Civ 3878 


DECISION DATE 5-14-76 
JUDGE : Carter 


~V~ Davenport 


e 


THERE IS ENCLOSED HEREVITH A COPY OF A DECISION tILED AND 
ENTERED IN THE ABOVE ENTITLED PROCEEDIN 


YOURS TRULY 


RAYMOND F, BURGHARDT 
G. Di Giorgio 
DEPUTY PRO SE CLERK 
c.c,. 
Louis J. Lefkowitz 
Atty. General 
State of New York 
Two World Trade Center 
New York, N.Y. 10047 
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| UNITED STATES DISTRICT COURT 


; SOUTHERN DISTRICT OF NEW YORK 


"UNITED MUTUAL LIFE INSURANCE CO. 


1 
I 
| -against- 
ji 
if 


WILLIA'! J. DAVENPORT, SALOMA DAVENPORT, 
WILLIAY WATTS, GRACE WAITS, JOHN DOE. 


last four names of defendants being unknown 


This action came on for hearing before the Court, Honorable 


i 


_ been duly heard and a decision having been rendered, 


ty Now on motion of Paterson Michael § 
| plaintif®; it is 

| 
Hy 


r| 


= | bond and mortgage upon FIFTEEN THOUSAND THREE HUNDRED SEVENTY- : 
= x “e1ca and 04/100 615,378.04) DOLLARS of said principal, commencing» 
<> es | February 1, 1970 and amounting to SIX THOUSAND NINE HUNDRED SIXTY- 
73 fe: | EIGHT and 25/100 ($6,968,25) DOLLARS, plus said interest upon the 
ae | seeeteine balance, commencing November 1, 1973 and amounting to 


" srx KUNDRED TWENTY-NINE and 53/100 ($629.53) DOLLARS, less FOUR ‘ 


an 


wcoeenwnawe ern nance ewe eweon ewan eer nent er wwe ee eee 


'Plaintif®, 


RICHARD RCE, JAMES POE, and BILLY 3 W, the 


,to plaintiff, intending thereby to designate 
i, tenants or acupants of the mortgaged premises, 


Defendants. 


a ene te en lh i <a ta i | a TA a A A a A A A |e SE SI SS I SO CR 


Robert L. Carter, District Judge, presiding, and the issues having ° 


ORDERED AND ADJUDGED that the plaintiff do recover of defend- 
‘ants WILLIAM J. DAVENPORT and SALOMA DAVENPORT the sum of EIGHTEEN | 
inoue EIGHT HUNDRED FIFTY-ONE and 29/100 ($18,851.29) DOLLARS 


«principal, plus interest of 7 1/4 percent per annum under the 


70 Civ 3878 RLC 
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Jones, attorneys for 


eee en | em eee eT = 


Ateitaet sometimes itty Be 
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| 

the date iareet. and that plaintiff have execution therefor; 
i! 
t ORDERED AND ADJUDGED that in addition-to other remedies 


est heretofore paid plaintiff by said defendents, leaving a net 


amount due plaintiff of TWENTY-TWO THOUSAND ONE HUNDRED SIXTY- 


EIGHT and 28/100 ($22,168.28) DOLLARS, with interest thereon from 


THOUSAND TWO HUNDRED EIGHTY and 79/106 (s4, 280.79) DOLLARS inter- 
e date hereof, plus costs and disbursements in this action to | 


| th 
be taxed by the Clerk of this Court with interest thereon from 


; available to plaintiff to enforce this judgment oe mortgaged 


' premises described hereafter in this judgment shall, at plaintiff's 


' 
| election, be sold free and clear of all Tight, title. and interest | 
the defendants, (subject to any state of facts that an accurate! 


survey or a personal inspection of the premises would disclose, 


— 


zoning ordinances, regulations of various governmental authorities 


| having jurisdiction over the premises, and covenants and restric- 


the County Courthouse, 851 Grand Concourse, Bronx, New York, in 


A = Ne CE NR Re eRe: een se ete esate ~ er te nie 


‘sen of record), in one parcel, at public auction, to be held at 
‘ 


|| accordance with the rules and practices of this Court and the 


| provisions of 28 U.S.C. Sections 2001 and 2002, under the direc- 
j 


oe. mee 


tion of the United States Marshal for the Southern District of 


| 
{! 
\ 
| New York, or his representative; and it is further 
Ht 
{) 
{ 
{ 


ORDERED AND ADJUDGED that upon such sale the United States 
| Marshal for the Southern District of New York, or his representa- 
ij tive, shall execute and deliver to the purchaser a deed of the 
' 


. ; premises sold, upon the purchaser ane complied with the terms 


: eee gone . ! 


| 

lof the sale and that the proceeds of such sale shall be deposited 
with the Clerk of this Court and paid cut by him, after payment’ 

i the appropriate governmental authorities for all unpaid state 
‘and local taxes, assessments, water rates, and sewer rates which 
|| became charges or liens on said premises until the date of sale, 
= after payment to the United States Marshal for the Southern 

ee of New York for the costs and expenses incurred by him 


jin connection with the sale of said premises, as follows: 


action as taxed and the additional allowance pursuant to CPLR 
Section 8362(b) 

(2) To the plaintiff, the said amount hereinbefore adjudged 
to be due plaintiff with interest, or so much thereof as said , 
monies wiil pay. 

L3} ance, if any, shall be surplus money and shall 
be disposed of pursuart to a surplus money proceeding, upon such 


terms as this Court may direct; and it is further 


ORDERED AND ADJUDGED, that the plaintiff may purchase the 


(1) To the plaintiff, its costs and disbursements of this 


| mortgaged prenmis?s, and in such event, the Uniced States Marshal 
‘for the Southern District of New York or his iad Uli hei 
‘mot require the plaintiff to pay in cash the amount bid at the 
i sale, but shall execute and deliver to said purchaser a deed to 
|| the premises sold, upon payment to the Marshal, or his representa-_ 
bbe of the anount of all unpaid state and local taxes, assess- 


ments and water and sewer rates, as described in subparagraph (1) 


% 
. 
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‘above; and it is further 


ORDERED AND ADJUDGED that the United States Marshal for 


the Southern District of New York shall promptly file his report 


oe the sale with the Clerk of this Court, and the purchaser at 
| 
the sale shall have the right to possession of the premises upon 


. production of the Marshal's deed; and it is further 


ORDERED AND ADJUDGED that each and all of the defendants 


ane all persons claiming under them after the filing of the notice 


- of pendency in this action, are, upon plaintiff's election to 


Ser the mortgaged premises, hereby forever barred and foreclosed 


of all right, title, claim, lien and interest in and to the 
| Mortgaged premises, and in and to each and every part thereof. 


“The mortgaged premises affected by this judgment are described 


as follows: 


e 


ALL that certain plot, piece or parcel of land with the 
uilding and improvements thereon erected, situate, lying and 
eing in the Borough of Bronx, County of Bronx, City and State 
£ New York, bounded and .described as follows: 


BEGINNING at a point of intersection of the northerly 
Side of 168th Street and the easterly side of Fulton Avenue as 


now widened; running thence northerly along the said easterly 
r side of Fulton Avenue, 28 feet; thence easterly parallel or 


i 


i‘néarly so with 168th Street and part of the way through a party 
i wall, 89.62 feet; thence southerly 27.93 feet to the northerly 
‘line or side of 168th Street at a point therein distant 91.82 

' feet easterly from the soint or place of beginning; thence 
‘westerly along the northerly side of said 168th Street; 91.82 


i, Feet to the point or place of BEGINNING. 


rH 


Said prenises being known as and by the street number 


ele East 168th Street; and it is further 
i 


by 
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ORDERED AND ADJUDGED that the Clerk of this Court is 


directed to enter the judgment forthwith. 


| 

| 

{ 

l 

| DATED: New York, New York this ae ioe BE Mow 1976. 
| 


U. é. D. i 


| Judgment entered this 2/ “day of Jheg 1976. 
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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


HOUSING AND DEVELOPMENT ADMINISTRATION ‘ HP 186/1974 


OF THE CITY OF NEW YORK, 
Plaintiff, 
— against — 
COMMUNITY HOUSING IMPROVEMENT 
PROGRAM, INC., SEYMOUR ZUCKERMAN, 
WILLIAM MOSES, SHELDON C. KATZ, 
SANFORD SIROLNICK, JOSEPH SIROLNICK, : 
PHILIP SIRONICK, LEGNARD WEINTRAUB, DECISION 
LAWRENCE GOLD, SHELDON REALTY CORP., : 
SARI REALTY CO., WAYPARK REALTY CORP., SEPTEMBER Q, 1975. 
J&D REALTY CORP., DAVID REALTY CORP., : 
SANDY SIROLNICK REALTY CORP., BENSON 
REALTY CORP., SEMINOLE REALTY Co., 
HICKLEY REALTY CORP., EXCEL REALTY, ; 
MORRIS WEINTRAUB ASSCC., MAYFLOWER x 
REALTY CO., WEINTRAUB ASSOC., 
Defendants. ‘ ' 
oe nn en a a es XK j | 
lj | 
/ 
: 3 F 
Before: ’ ; 
{ / 
Ly 
HONORABLE BERNARD KLIEGER, <- . i 
| 
) Judge. : 3 
| . : ) [i 
i i i 
Printed as a Public Service 
| by: 
CHIP 
v New York City 10024 


799-9346 
596-7272 


i | 575 West End Avenue 
t 
{ 
ft 
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W. BERNARD RICHLAND, ESQ. 
Corporation Counsel 
Attorney for Plaintiff 
Municipal Building 
New York, New York 


BY: PETER S. HERMAN, ESQ., of Counsel 


: SAXE, BACON, BOLAN & MANLEY, ESQs. 
Counsel for Defendants 
39 East 68th Street 
| New York, New York 


BY: ROY M. COHN, ESO., of Counsel 


MELIKIAN & PECK, ESOS. 
ji Counsel for Defendants 
276 Fifth Avenue 
New York, New York 


BY: JAMES M. PECK, ESQ., of Counsel 


DR. LORRAINE MILLER 
Chairman of the Housing Court Advisory Council 
299 Broadway 
. a New York, New York 


Appearing as Amicus Curiae 


Ari. 
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Plaintiff New York City Housing and Development Administration (hereafter “HDA"’) 


isa superagency of the City of New York, with responsibility for enforcement of housing standards 


set by state and local laws and regulations. 


Defendant Community Housing improvement Program, Inc. (hereafter “CHIP) is a 
New York membership corporation composed of owners of real property in New York City. The 


other defendants are officers and members of CHIP’s Board of Directors, and owners of real property. 


eee 


HDA commenced this proceeding to enjoin defendants from a planned shutdown of 
boilers for “maintenance” purposes, to take place December 5, 1974. A temporary restraining order 
was granted by this Court and has been continued until this time. Defendants have agreed not to 
promote such a shutdown, and this Court finds that the proposed action was organized by CHIP to 
dramatize certain housing issues not directly related to boiler maintenance. To protect the public, 
this Court now grants HDA’s application for a permanent injunction. 

A hearing on December 5 was adjourned to December 17, 1974, to afford CHIP the 
opportunity to raise related issues, and there have been a number of subsequent adjournments. 
Defendants answered on December 9 and pleaded two counte ‘aims. One counterclaim sought 
$1 million for abuse of process. Plaintiff moved to dismiss this counterclaim or for a more definite 


statement. Plaintiff's motion to dismiss that counterclaim is now granted. * 


The other counterclaim of that date sought $750 million on the ground that HDA 


: had engaged in conduct calculated to destroy property. HDA moved to dismiss that counterclaim, 
or fora aie definite statement. This counterclaim was not pursued at the hearings, and HDA’s 
motion to dismiss is granted. 

CHIP added a third counterclaim on December 17, 1974, and asked the Court to 
order a “pass-along” of increased fuel costs to tenants in rent-controlied apartments. HDA again 
moved to dismiss. There was general agreement, and the Court took judicial notice of the fact, 
that fuel costs had increased enormously in the previous 18 months and added a tremendous 
burden to already beleaguered property owners. However, the Court believes that alleviation of 


that burden is primarily a legislative matter and now grants the motion to dismiss this counter- 


a 


I 
i 
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i 


i 


clcim. it notes that a fuel cost “pass-along”’ was enacted as Local Law No. 27 of 1975, having been 
adopted by the City Council on May 9, and approved by the Mayor on June 2, 1975. 

After prior notice to all parties, the Court utilized the provisions of New York City 
Civil Court Act, section 110(c) and on January 28, 1975, ordered that hearings be held in search of 
“remedies, programs, procedures or sanctions authorized by law’ which might better achieve compliance 
with required housing standards. HDA then brought a proceeding to prohibit and enjoin the Court 
fron) holding such hearings, Joy v. Klieger, Supreme Court, Kings County, Index No. 1658/75. An 
order to show cause was granted by Hon. Frank Composto on January 27, 1975. After a hearing, 
Hon. Irving P. Kartell ruled on February 5, 1975, that section 1T0 (c) authorized the proposed 
utilization of Civil Court Act § 110(c) and denied HDA’s application. 

Hearings were held, expert witnesses testified and were cross-examined, the Court 
visited various bulldines in tre City and studied reports by governmental agencies and knowledgeable 
individuals. The Court extends its thanks to the officials, professors, representatives of organizations, 
property owners, and others who came forward to assist the Court in its deliberations, and to the 
attorneys for both parties who participated in the effort. 


At the final argument on March 19, 1975, CHIP moved to conform the pleadings to 


the proof, to include the claim that the rent contro! and rent stabilization laws violated due process 32 
and equal protection provisions of the Constitutions of the United States and New York State. : 
HDA opposed this motion. 

Plaintiff will neither be harmed nor impeded by the granting of a motion to permit S 
thie defendants to plead the unconstitutional administration of the laws. Access to the courts is 8 


meaningless if constitutional issues are prohibited to parties by the recognition of highly technical Ss 
objections. It is the policy of the courts to permit a party to amend his pleadings in good faith * 
to raise and have determined all questions affecting his rights, Miller v. City of Philadelphia, 113 SA 
App. Div. 92, 99 NYS 93; Washington Life ins. Co. v. Scott, 119 App. Div. 847, 104 NYS 898. 
The New York City Civil Court may entertain any defense to a cause of action or 

claim (New York City Civil Court Act, section 90 including the defense of unconstitutionality of 
the act or ordinance under which plaintiff is proceeding (Cf. Lincoln Bidg. Assoc. v. Barr) 

_1 Misc. 2d 560, 149 NYS 2d 460, affd, 1 NY 2d 413). 
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Various provisions cf the applicable rent control and rent stabilization laws have 
already been held constitutional by the Court of Appeals, 8206 Reaity Corp. v. Lindsay, 27 NY 
2d 124, 313 NYS 2d 733 (1970); Hartley Holding Corp. v. Gabel, 13 NY 2d 306, 247 NYS 2d 


97 (1963); Plaza Mgt. Co. v. City Rent Agency, 25 NY 2d 630, 306, NYS 2d 11 (1969), and 
But administration of these laws is a separate matter. v\ & LA \ M 


this Court will not consider those matters anew. 


The United States Supreme Court held in the case of Boddie v. Connecticut, 
401 US. 371, 379, 28 L. Ed 2nd 113, 91S CT 780 (1971): 
“Our cases further establish that a statute or a rule may be held constitutionally 


invalid as applied when it operates to deprive an individual of a protected right although its 


general validity as a measuré enacted in the legitimate exercise of state power is beyond 4) 4, 
nye wt 
question.” (Emphasis ours.) ah 0 
Where a party claims that a statute is unconstitutional as applied, it is the 9 
TT LS 


function of the courts to grant him the opportunity to be hegrd. For, as Mr. Justice Douglas 


said, dissenting in part in Lindsay v. Normet, 405 US 56, 84, 31 L.Ed. 2d 36, 57, 92 S.Ct. 862: 
1s PEW 


* ,.. due process entails the right ‘to sue an i This 
LESS NS EG Seb WE 02 thes fan 
to force’_in_an organized society.”’ 


A party is deemed to have waived his right to have a statute declared unconsti- 


é 


tutional unless the question is raised at the trial in some manner (Dodge v. Cornelius, 168 NY 242). 
It may be raised by objection, motion, or exception, and certainly by answer (Rule 3211, CPLR; 
" Massachusetts National Bank v. Shinn, 163 NY 360; People ex.rel. Bush v. Houghton, 182 NY 301). 

Accordingly, the motion by defendants to conform the pleadings is granted, to the 

extent that the sbitabibicaiaa of the City’s rent control and rent stabilization laws will be considered. 
it is clear that the existence at the same time of both a rent stabilization law and a 

rent control law creates confusion for tenants, landlords and public officials, and that these difficul- 

ties are confounded by the 1971 Vacancy Decontrol Law, the 1974 Emergency Tenants Protection 

Act, and many other laws. There is little to be said for c’ ~fusion. Further, chaos in administering 


@ law may make it unconstitutional. 


Discussions of housing conditions and standards in New York City invariably lead to 


assertions that there is a “housing crisis’. Yet, the ‘‘crisis” is quite subjective. If the question is asked 
“Is there a housing crisis?” most people will answer affirmatively; but on any agenda of individual 
problems, or even New York City problems, housing seems to be far down the list. The mass media 
ceiniiiier the “‘housing crisis’’ of the same genre as the ‘education crisis”, the “health crisis’, the 
“transportation crisis”, etc. It is worth noting that since the recent burgeoning of the City’s “fiscal 
crisis”, the media have devoted little time and space to the “housing crisis”. 

To a large extent, present shortages in housing units are the product of the increasing 
economically-forced abandonment of such units by landlords. 

There was testimony that renta! property is being abandoned at a rate exceeding 
30,000 units a year, but the generally agreed-upon number by housing and planning agencies is 
30,000. While cities without rent control may be suffering abandonments, it is clear however that 
in cities with rent control, housing units are being pushed over the brink and abandoned because of 
rent control. Housing units are now regressing from “stable,” to “‘deteriorating,”’ to ‘‘dilapidated,”’ 


went Rrnemeeo nace cmeRRERRDAARyt 


to “vacant,”’ to ‘‘unsafe,” to ‘‘abandoned,” as a result of many factors, the most significant of which is 
rent control. 

. Nonpayment of real estate taxes has created several problems. One of these is the loss 
of badly-needed revenue to the City, with total arrears now estimated at almost $600 million, and 
that does not include arrears in water rents and sewer rents. in almost all such cases, revenue from 
a building is simply not enough to encompass the required payments, and property owners can not 


pay taxes. 


Further, there is a rent gap of some $750,000,000. a year created by the MBR 


“system” as administered. 


The rent gap is the aifference between what landlords actually collect in rents and 


what is needed to maintain housing units. 


This rent gap makes it impossible for landlords to comply with building codes or to 


pay for the labor for proper maintenance among other things. 


. ‘ 
- 
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The evidence has convinced the Court that rent control had a different impact on 
building owners from 1943 to 1965, from that in the period since 1965. In the earlier years, 


owners were able to cut some services and maintenance. They had few vacancies. Inflation and 


interest rates were moderate. But by the 1960's, no services were left to cut, and code compliance 


was more strictly enforced. All expenses since 1965 have increased far more rapidly, traumaticailly 
compounded by the increase in fuel costs from 6¢ a gallon to 35¢ agallon jn 1973-74. The MBR 
$6 Y_eZe Aer 
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system cannot digest such increased costs, and the irony may be that an MBR-type system may fail 
in the 1970’s, whereas it probably could have worked in the 1960's. By using the word “worked”, 
the Court means that a system of gradual, moderate, rent increases in the 1960's might have helped 


much real estate; not that the kind of MBR system we have could have been administered better then 


than now. 


ul 
A discussion of traditional rent control, now embodied in the MBR system, must start 
with the period before 1970, when it was generally assumed that 1.2 million housing units were covered 
by traditional rent control. Some units were decontrolled by the 1970 MBR !aw enacted by the City 
Council, others by procedures in the traditional rent control law (e.g., for new construction), and 
many more by the Vacancy Decontrol and Primary Residence laws enacted by the State Legislature in 
1971. At present, estimated unis under MBR are about 850,000 but the City Department of Rent 
-and Housing Maintenance still keeps reports on all units that were formerly under rent control, even 
-ynits in two-family houses that were decontrolled twenty years ago. Thus, the record-keeping task 
itself is an enormous burden. 

After New York City was given authority over rent control in 1962, it enacted a basic 
rent control law and made adjustments periodically, by local law’or regulation, as situations changed 
or new problems emerged. Yet, with all the changes, the system could be administered, not least 
because most tenants and most landlords couid campuie what the rent should be, and what increases 
were appropriate, for a new tenancy oF a capital improvement. Requests for hardship increases were 


being processed, as were requests for rent reductions because of reduced services. 


i , 


a —_ 
Q 
&- 
| Cee 
After a series of consultant and task force studies reached the conclusion that rentals 
had to be increased to protect the economic life of the City’s housing, the City administration did not 
suggest an easy-to-administer program of periodic moderate increases. It attempted to demonstrate 
that ‘‘the brightest and the best’’ statisticians, economists and ‘‘urbanologists’’ could develop a system 
that would do the job and be fair to everyone. It was assumed that such a complicated system could 
in fact be administered. The MBR law was enacted by the City Council in 1970. 
Alexander Pope’s apt description of what happened next is found in the Dunciad: 


; “Then rose the seed of Chaos, and of night | 
to blot out order and extinguish light’”’ ‘ 


After a year-long study of the implementation of the MER system by the New York State (Scott) 


Commission to Make a Study of the Governmental Operations of New York City, its executive director 


concluded that the MBR system was an “administrative disaster’, and issued a major report cataloging 


the failures in implementation. 
- This Court has heard testimony about the MBR system. In general, no-one seems to be 


happy with it. The City Council tried to repeal it.in 1973. The most common criticisms of how MBR 


Operates are as follows: 


1. The system contemplated increases tied to moderate cost increases 
of the 1950’s and early 1960's. It does not and cannot reflect the rapid cost 
increases of the late 1960’s and 1970's. 


2. In an attempt to enact the 1970 legislation, people who should 
have known better overpromised the benefits the law would bring to landlords 
and tenants. When the benefits did not materialize, the subsequent reaction 
made it less likely for MBR to work. 


3, The MBR system might have worked if it had been established as 
a totally new system with two years for implementation. It could not be 
implemented on top of an existing system by employees who had to administer 
an existing law. 


_ 4. The MBR system could never have worked because it was too 
complicated. 


5. Everyone assumed that the “technology” (in the broadest sense) 
was available. In fact, we do not have the technology to work such a compli- 
cated system for so many units, within present budgetary parameters. 


6. The implementation of MBR was sabotaged by officials in HDA, 
either by misfeasance or by nonfeasance. 
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7. The MBR system has never worked, is not working, and can never be 
made to work. 


‘8. The MBR system is so non-functioning that the courts have to 
replace it periodically by ordering interim across-the-board rent increases. 
If this pattern, having existed for five years, will be continued in the future, 
then we do not need MBR — and it should be replaced by a simpler system 
for annual increases. ; 


9. Except in special cases, tenant requests for rent reductions for 


improper landlord behavior or reduced services are not processed in timely 
fashion. 


10. Except in special cases, tenant requests to stop rent increases 
because of landlord failure to cornply with housing codes or to provide 
essential services, are not processed in a timely manner. 


: 11. Except in rare cases, property owner requests for hardship 
increases, capital improvements, protests, rent determinations, etc. are not 
Rrocessed in a timely manner. 


12. Neither landlords nor tenants can get information in a timely 
manner as to what the rent for any apartment was, is or will be in the 
future under MBR. 


13. While some people will defend what the MBR system was 
supposed to do, no-one at the present time will defend the existing system. 


Moreover, the administrator of Housing and Development Administration of the City 
of New York the agency charged with administering the MBR system testified that administering the 
MBR presented “a very, very, odious administrative problem.’ (Starr testimony at hearing.) 

The MBR law, as a “system” of regulating rents and housing has been upheld, as was 
the earlier rent control law. Part of this regulatory system was the potential for additional increases 
" certain situations. An examination of the administration of this law, however, shows an overly- 
complicated system of regulation. 

The testimony and exhibits at the trial established without contradiction or dissent 
that the administration of these laws has resulted in wholesale deprivation of property without due 


process of law, as well as denial of equal protection. 
LT 


The utter collapse in the administration of these laws has made such procedures to 
protect property rights of both landlords and tenants as hardship applications and MBR protests 


a mockery. Literally years of delay and total inaction in processing remedial applications under the 
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laws has become the rule rather than the exception. A rent gap approximating 750 million dollars 
has led to a deterioration in housing units, and enforced total abandonment of valuable property 

on an unprecedented scale. There hav2 not been funds to correct violations. The City of New York 
is out some 600 million dollars in defaulted real estate taxes at a moment in its financial situation 
when every dollar is needed. The deicndants and those similarly situated have been deprived of 
property without remedies that constitute the essence of due process and equal protection. Tenants 
have suffered inconvenience and hardship in many instances. A line of decisions from courts at all 
levels has indicated growing impatience and concern. ce 

Under all of these circumstances, the conclusion is inescapable that laws that were 

constitutional ab initio have now become unconstitutional in their administration. Boddie v. 
Connecticut, supra. An enlightening analogy is to be found in two decisions of our Court of Appeals 
regarding the constitutionality of a condemnation law. In the first decision the Court of Appeals 
reversed an Appellate Division holding that a law providing for condemnation of some of the surface 
transportation lines was unconstitutional. The Court of Appeals held it to be constitutional. The 
“matter reached the Court of, Appeals again some years later when the City had failed to make certain 
payments to the condemnee. At that point, the Court of Appeals warned that although it had 
originally upheld the constitutionality of the taking, the City’s subsequent conduct in administering 
the ancillary protections to the cordemnee was “‘verging’”’ on making what had been constitutional 
on its face, unconstitutional as a result of its subsequent administration. In Re Fifth Avenue Coach_ 
Lines, Inc., 18 New York 2d 741. And so here, we face a situation where laws originally constitu- 
tional have collapsed in follow-through to the point that due process can no longer be said to exist. 


It is ine~ ngruous that rent contro! laws that were enacted as necessary to cope with a housing crisis, 


have now in large measure become responsible for the exacerbation of the crisis they were designed 


to correct. 

In summary, the tactic of boiler shut-downs resorted to by defendants to dramatize 
their problems is legally impermissible and a potential threat to tenants’ welfare, and such conduct 
is permanently enjoined. The plaintiff's motions to dismiss various of the counterclaims are granted 

in accordance with this opinion. Defendants’ motion to amend to conform to the proof and thus 


raise the constitutional questions dealt with herein is granted. The laws recounted which underlie 
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the systems of rent control are found to have become unconstitutional as administered, and are 
! declared to be unconstitutional. 

Under the circumstances, this Court may grant any type of relief within the broad 
jurisdiction conferred upon it by Civil Court Act § 110 (c) appropriate to the proof that the 
aforesaid statutes are unconstitutional. However, the implementation of this decision in so far as 
it declares said laws to be unconstitutional will be stayed for a period of 60 days to afford an 
Opportunity to plaintiff and other appropriate authorities to ‘raga a plan for administering said 


laws so as to cure the constitutional defects outlined herein. Secile order. 


BERNARD KLIEGER 


Judge 
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STATE OF NEW YO FPI-Wi—4-8-746-306-2001 
TEMPORARY STATE HOUSING RENT COMMISSION | 


- ORDER GRANTING CERTIFICATE OF EVICTION 
uss and Street) (Apartment No.) 
Address of housing accommodations: : 


MAILING ADDRESS OF LANDLORD: MAILING ADDRESS OF TENANT: 


NAME. ...... wa a BECO et Ce ee a 3 
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After consideration of all the evidence in the Jasaa and upon the grounds stated in Section... « oi) Of the Regulations, the 
Local Rent Administrator finds that, subject to the conditions stated below, eviction or removal of the tenant is not inconsistent with the pur- 


sass coe vans ponies cessctusy ohcneatGbe eenainambinesigeseccunceesbnshisesessianincasecacsaasmanbonsseatnecslawiiss® to pursue his remedies at” law. Pa the removal of eviction ne ‘the sion 
named tenant from the housing accommodation described above. 


CONDITIONS ‘ ; 
~The purpose for which eviction of the tenant is authorized is: , For perponal use and cccunendg vy the 


Jandlerd, Willian Je Dcvenport and his imuedicte femilye 


e ee 
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ee ee ee eee cet ee eee, tooner tua. 3 onthe fron the dete of tut ees Set 
NOTICE TO LANDLORD: This cutibcae shall not be ‘ed in connection with 
such“removal or eviction is sought for the purpose specified in this certificate. 
: In the event that your intentions or circumstances so change that the housing accommodation, possessica of which is sought, will not 
, be used for the purpose specified in this certificate, the certificate shall thereupon be null and void. You must thereupon, immediately notify the 
Local Rent Administrator in writing and surrender this certificate for cancellation. _ 


NOTICE TO TENANT: This certificate does not order you to move, but only authorizes court action to be brought for your eviction or 
removal. The issuance of this certificate does not affect your rights under any present rental agreement. 


oweemncrewen sttenens esetteretents cesrececerrecens, 


any action or proceeding tu remove or evict the tenant unless 


i hereby certify that the atteched document is a trus copy of a 


registration statoment, or of an order, fied wiin this w..ice, ez 

which-I have tho legal cusicedy. The acca sen of £ re, sucticn 
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| Docket No. 


(Number and Street) (Apt. Ne.) . (City and Zone No.) 
a ae oe 


MAILING ADDRESS OF TENANT: 
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NUMBER AND 
STREET. ; 


INSTRUCTIONS: Within 30 days following the date of first rental of such accommodations after decontrol an original 
and two copies of this report must be filed with the Local Rent Office by delivery or mailing. Before filing the report, be 
sure to sign it and have the original sworn to before a Notary Public or other person authorized to administer oaths. 
(Section 42 of the Regulations.) : | 


The Emergency Housing Rent Cortrol Law, as amended in 1955, removes the following housing accommodations 
from control : 


Housing accommodations which are rented after April 1, 1953 and have been continuously occupied by the owner 
thereof for a period of one year prior to the date of renting; provided, however, that this paragraph shall not apply 
where the owner acquired possession of the housing accommodation after the issuance of a certificate of eviction pursuant 
to the Rent and Eviction Regulations within the two year period immediately preceding the date of such renting, and pro- 
vided, further, that this exemption shall remain effective only so long as the housing accommodations are not rented for 
other than single family occupancy. [Section 2(2)(h) of the Act; Section 9(11) of the Regulations. ] 


Housing accommodations in one- or two-family houses which become vacant on or after April 1, 1953, provided, 
however, that this exemption shall remain effective only so long as the housing accommodations are not rented for other 
than single family occupancy. [Section 2(2) (i) of the Act; Section 9(12) of the Regulations. ] 


Qysing accommodations (not otherwise exempt or excluded from control) in two-family houses occupied in whole 

& in parNgy the owner thereof, and in one-family houses whether or not so occupied, on and after July 1, 1955, provided, 
however, thi this exemption shall remain effective only so long as the housing accommodations are not rented for other ig? 
than single ily occupancy. [Section 2(2)(j) of the Act; Sections 9(13) and 9(14) of the Regulations.]|;NOTE: Ap- /,~ 
plicable only to sau County and to those cities and towns in Monroe, Oneida, Onondaga and Schenectady counties * 
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4. The following additional services or equipment were supplied to the tenant (If none were supplied, write “None.”) : 
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CITY RENT ond tidal aed . Office Memoranduiin 


| : DATE: £ 
Mrs. Mary Johnson, AD Supervisor July 3, 1943 


Gerald P. Halpern, District Director 
375 Bast 168 Street 


~~ 


Registrations for various apartment§ in this building indicate a 
profusicn of decontrol reports (see below) which apparently wer? based 
én alleged owner occupancy. The filing dates indicate a probability 
that the claimed yesr cf occupancy as to some apartments overlap 
others. Please requisition all relevant files and review for possible 
AD action to determine whether any of the DR's shculd be rejected, 


Following is a list of the dockets involved and an eviction docket 
which may provide information as. to the landlord's residence. 


. 


| Apartment sd DR # OW ss Date 
ng 3 5 . e | . na 9261 | March 27, 1962 ’ 
tet - . 5420 January 9, 1959 
. 6643 J - January 28, ony : 
vate . 7855 .* January 3, 1962 
#0") 3998 -  Novenber 27, 1957 — Corantheuct 
“Bet 99L7=8 March 14, 1962. 
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has been received and given the docket number appearing 
this card. All documents hereafter filed by you with this 
ease must bear this docket number. 


Applications are considered in the order of their reesipt. It is not neces- 
write, phone er call in person to inquire abowt the status of this 
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Atery =. THE CITY OF NEW YORK 260 Sast 16st Street | euiiles 
‘ezae” CITY RENT ond REHABILITATION ADMINISTRATION -* | Seuuete. 
ORDER DETERMINING FACTS OR FIXING MAXIMUM RENT (Seetier 35) 
oe eee ence ELA CCC LL LL LL AAT SLES ne a —— OE eee 
} (Number and Street) (Apartment Ne.) (Borough ana Zone : 0.) 
Address of housing accommodation: §7§ Zast 163th Street fo. 1 Brout, ie¥e lU450 
MAILING ADDRESS OF LANDLORD: | MAILING ADDRESS OF TENANT: 
We J, Divenpert Grace Witte ( pt 1) 
Pen RR ccd tn.dt. A | wame__ UPa@O KIVCS \ pl of 
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After consideration of all the evidence in the record and upon the grounds stated in Section 36 of she Regu- 
lauons, the District Rent and Rehabilitation Director [only boxes marked (x) apply] 
: oh C] Determines that the housing accommoaanon is subject to the Regulations as of , 196 
(2. Cj Determines that the housing accommodation is exempt from the Regulations so long as the commercial or pro- _ : 
i fessional use thereof shall continue. 


“S: Determines that the housing accommodation is not subject to the Regulations by reasons of the provisions of 

Section 2 f( ) thereof. 
il, Determines that the housing accommodation is exempt from the Regulations by reason of the provisions of 

Section 2 g( ) thereof. 

5. [&] Determines pursuant to subsection a thereof that the renton duly 15, 1963 ,3% 0was$ (64,95 
per gonth | which amount is established as the maximum rent for the housing accommodation as of 

duly 15 ,196 9. 

6. CT] Establishes pursuant to paragraph c thereof that the rent on , 196 was $ 
per | , based upon ‘landlord’s failure to comply with the requirements of Section 35, which amount 
is the maximum rent for the housing accommodation as of , 19% 

7. {_]} Establishes the maximum rent pursuant to paragraph thereof at $ per , as of 


, 196  , which amount is the maximum rent for the housing accommodation. 


8. [K] Determines that the dwelling space, essential services, furniture, furnishings and equipment required to be 
provided with the accomimodation are as indicated in the reverse side of this order. cule 


oe Directs the landlord to refund to the tenant within 30 days after this order shall become final all rent collected 
e : hy the landlord in excess of the maximum rent established by this order for a period not exceeding two years a 
eu prior to the date indicated below. 
10, [K] Other: Masel legs) rent includes new 14 eu, Sto refrige-ator, new ranze, reviringe 
WOTss Lendlord’s Report on Statutory Desontrel DRA397% is revoked. 
Issued: 4 1 1904 3 
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Protest Attorney Z A J AY "4 = Senior Attorney Des AS) et ae 


PROGRESS SHEET 
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Date of assignment of Protest by Senior Attorney ak. c3 
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2. Date of review of record by Protest Attorney 
3. Date and nature of first action taken 
(For example, Notice of conference mailed, 
inspection request of DRO, etc.) 
4. Date of conference, if any, and duration thereof 
5. Date of submission of final order to Sr. Attorney 
6. Date of mailing of final order U ira Fe : 
(This information furnished , 


by Docket Section ) - 


* * * * & 


MAILING OF COPIES OF ORDERS. If either party appears by attorney 
envelopes should be addressed to the party, c/o his attorney at attor- 
ney$ office address. The attorney who appears on the protest, where 
there has been a change of attorneys, is the proper one to be notified. 
Prepare envelopes for: 


| 10. liata charge of fraud by plaintirs as stated in qu stion no. 7 been 
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a The motion herein 

Court's ovder of April 4, 1975 whic remanded this case (74 
Civ. 5146) to the Civil Court of the City af New York, County 
of Bronx, is not timely. See Local Rule 9(m), 


seeking reconaideracion of this 


However, even if deemed to be timely filed, the 
motion to reconsider or reargue would be denied, The motion 
ia therefore denied in all respects, 


SO ORDERED, , ‘ 
Dated: New York, New York ; 
June 2, 1975 
U.8.D.J, 
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State of New York, County of 


boing duly sworn, deposes and says; that deponent is nut 
a pery to the action, is over 18 years of age and resides 
at 

That on the day of 19 
deponont served the within notice of trial with statement o. 


dtleracy ts) tor 
herein, at his office at 


during his absence from said office 

strike out either (a) or (D) 

(as; by then and there leasing a true copy of the same 
with 

his clerk: partner; person having charge of said offic. 
iby and said otice heing closed, by depositing a true cops 
4 same, enclosed in a seaied wrapper directed to said 
aitorney (gs), in the odice letter drop or box. 


Sworn to before me, this 


day of 19 


State of New York, County of 88.3 


being duly sworn, depuscs and says; that deponent is not 
4 party to the action, is over 18 years of age and residvs 
at 

That on the day of 19 
deponent served the within notice of trial with statement on 


Si 


allurney ts) for 
au 


the address designated by said attorney (s) for that purpose 
Ly depositing a true-copy of same enclosed in a postpaid 
properly addressed wrapper, in — a post office — official de- 
posttury under the exclusive care and custody of the United 
States Postal Service within New York State. 


Sworn to before me. this 


diy of 19 


Admission of Service 
Service of a notice of trial with statement of which tlic 
within is a copy, admitted this Sah taeda terme 
i} ae OREN eee ele Mee Se CE eee ese ta 


PUCCEROV CM) (SOR cc el 


Index No. HP 134074 
Civil CoP of the City of New York 


County of Bronx 
Housing Cart 


HOUSING AND DEVELOPMENT ADMINISTRATION 
OF THE CITY OF NEW YORK, 


Plaistiff 


against 


WILLIAM J. DAVENPORT, 


Defendant 


rte 


j i a4 e 
datize of Trice! 
WITH STATEMENT 


W. BERNARD RICHLAND 

CORPORATION COUNSEL 
Harold M. Shutitz , of counsel 

Attorney(s) for Vlaintiff 

Office & P.O. Address: 

Housing Litigation Bureau 

125 Church Street 

New York, N.Y. 10007 

Phone No.: (212) 349-0870 


Oo Ne et db EN 3 OW Eid E OG he a) mf, 


a ; 
. @  ©@ 

Cai. No. pee notice OF TRIAL wep STATEMENT 
Index No.. HP..134/74..._.... 
CIVIL. wee ee OF NEW YORK 
COUNTY OF , 
HGUSING PART s 

Soars ane paveaeen NOTICE FOR May 28, 1975 


ISTRATION OF THE CITY O 


Without jury §) 
Filed by Attorney for Plaintiff... 
Date Summons served 11/7/74... | 


Date issue joined 12/4/74... t eaceaieen ene : 


NA‘NURE AND OBJECT OF ACTION (Specify for each cause of Action) 
Plaintiff 
Class A Class B Class C Re 
. against vee i. : 
WILLIAM J. DAVENPORT, Civil Penalties oO x] 9g CI 
. oupment a 
LienYoreclosure ry 
Injunctipn ies 
Restraining Order oO 
ee 
- ss . Amount Demanded $.97.,820. plus..continuing statutor 
penalties. 
Defendant(s) : 


te 2 ] ca na : wie fb . : ; " 
at it - | i ° ‘ ——_—,* 
SY a = 
» ~~ 


PREMISES: 545 p, 168th Street, Bronx, N.Y. 


Rule 16 of the Rules of the Civil Court of the City of New York, 22NYCRR 2900.16, requires the endorsement of the 
following statements on the face of the notice of trial where all parties appear by attorney: 


(1) ( In compliance with an adverse party’s demand, or a court order. the bill of particulars with proof of its service 
have been filed with the clerk; or 


(32 No demand or order for a bill of particulars has been made; or 
[% (Civil Penalty actions) No motion for a bill of particulars has heen granted. 
(2) (] All preliminary proceedings allowed by any applicable rule or statute have been completed by all parties: or 


[x There has deen a reasonable opportunity to complete all preliminary proceedings allowed by any applicable rule 
or statuie; or 


(J The parties do not intend to conduct any preliminary proceedings allowed by any applicable rule or statute; or 
Cy (Civil Penalty actions) No motion to allow preliniduary proceedings has been granted. 


(3) [x Plaintiff hereby applies for a preference in the trial of this action pursuant to NYCRR 2900.14 (a). 


W. BERNARD RICHLAND WILLIAM J. DAVENPORT 
CORPORATION COUNSEL Defendant(s) 


Harold M. Shultz e! ceunse Office & P. O. Address 
Attorney for Plaintiff 324 Allaire Ave. 

Leonia, N.J. 07605 
OMfice & P.O. Address: 


stata Rinnaion Phone No.: 

Ousing Litigation bureau 

25 Church Street (201) 944-1174 
New York, NY. La007 

Phone No.: (212) 319-0870 


Ba) -2 


CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF BRONX : HOUSING PART 


BS Se a re ce eee em a ee em i mene ei se Xx 
HOUSING AND DEVELOPMENT ADMINISTRATION 
OF THE CITY OF NEW YORK, Index No. HP 135/74 
Plaintiff, 


~against- ORDER TO CORRECT 


AND JUDGMENT 
WILLIAM J. DAVENPORT, 


Premises: 
Defendant, 575 E. 168th Street 
Bronx, New York 
Se se ee See eam ee eae a em ae te ae meme et oo Mn a a a a X 
The issues in ‘the above-entitiled action having duly 

come on for trial before the Honorable David Davila Hearing Office 
on May 28, 1975, and W. Bernard Richland, Corporation Counsel, 
Harold M. Shultz and Jill S. Fassler of Counsel appearing for 


plaintiff; and William J. Davenport defendant appearing in his 


own behalf; and the issues having been duly tried; and the 


Honorable David Davila having rendered his decision on May 28, 1975; 


it is hereby 


ORDERED that defendant William J. Davenport repair, 
remedy and correct all violations as listéd on the annexed 


schedule of violations within thirty (30) days after service of 


this Order upon defendants ceiiiaiineibihsaiiabllusiiilpie costs 


| Wiittam Jv Davenport—shatt be—tieblie—_to_all penaltiesfer-sontempt ! 
oe and it is further 
| 
| 
| 


| 


Rehabilitation Administration, the said landlord's Reports of 


——— 


SE Mee NST CRs See ene MELEE OMEN Me ee Mat een MM eer ae nunleayymmcede, Panpe'scoinga: fo: U MeMee i xeamecssa 


ca 


ORDERED, ADJUDGED and DECREED that plaintiff recover of 
defendant William J. Davenport the sum of twenty thousand, eight 
hundred fifty dotlars ($20,850) for failure to correct two class 
C violations, from April 6, 1974 to May 28, 1975, item numbers 
163 and 173; and it is further 

ORDERED, ADJUDGED and DECREED, that plaintiff recover of 
defendant William J. Davenport the sum of twenty thousand eight 
hundred fifty dollars ($20,850) for failure to correct two class 
C violations from April 6, 1974 to May 28, 1975, item numbers 180 
and 181]; and it is further 

ORDERED, ADJUDGED and DECREED that plaintiff recover of 
defendant William J. Davenport the sum of nineteen thousand 
eight hundred fifty dollars ($19,850) for failure to correct two 
class C violations from April’ 26, 1974 to May 28, 1975,. item 
numbers 182 and 183; and it is further 

ORDERED, ADJUDGED and DECREED that plaintiff recover of 


defendant William J. Davenport the sum of thirty-five thousand 


three hundred and seventy dollars ($35,370) for failure to correct) 


§ class B violations item numbers 158, 159, 161, 167, 168, 170, 
177 and 174; 

_ Making in.all the sum of ninety six thousand nine 
hundred. twenty dollars ($96,920) and that plaintiff have execution 


therefore. 


Be) 


in the two levels of administrative proceedings to rebut all 


1 


Dated: ‘ 
i ENTE: : 
1]? i DEK 
Js €. C. 


Dated: 


| aa 
ofh/ oe Pho n’ Ynagse A chee 
SEERKU ee ae 


Phoenix Ying rehaw 


Bih) st 


INTERROGATORY 


In the proceedings 71 CIV 4263 » now is 


THE UNIDED STATES DISTRICT COURT FOR THE SECOND SOUTHERN DISTRICT 
OF 
NEW YORK 


Wherein William J. Davenport, plaintiff questions 


and 


Benjamin H1tman, as Commissioner of New York City Rent Control, defendant 


and 
Daniel W. Joy, as General Counsel of New York City Rent Control, defendant 
| and 


-y Harry Michelson, as Litigation Attny, of New York City Rent Control, 
defendant 


‘are herein to answer identical questions and questionaires, 


Answer to Interrogatory No. 17: 


Interrogatory for proovedings 71 Civ 4263, 4n tho UNITED STATS. DISTKICT 
COUKT FOR THE SECOND SOUTiN DISTRICT of Nid YORK, in a action betwoen 
WILLIAM J. DAVENPORT, plaintirf =v. & BENJAMIN ALTMAN, DANIEL JOY, and 

| HARRY MICHELSON, & occupants. and tenants of 575 E. 168 St., Brenx, dofendanta. 


All of the following questions are in referenc® to State of New Yerk 
Temporary Stato Hotising Rent Comnission dockets numbered DR-3974, DR-5420, 
DR-6643, and DR-7855, Which in the instant litigation plaintiff specifically 
charges: have been contrary to the provisions of the New York State Rent 
Contre: Laws of 1954 through 1961, wronrfully subjected to administrative 
procecsings, claims, and allegations before the courts by yourself and/or 
your predecessors, All of which is contrary to further provisions of Title 
28, Title 42 and Title 18 of the United States Codes, 


All of the following questions should be answered in adequate detail or 
if no answer is made, it should be so stated, if possible giving the reason, 


To: Benjamin Altman, individually, ) ype IDENT ICAL* 2eROKXe Dd” 
: Daniel Joy, individually, 


“ie | SibweD ip) DVALLY. 
‘3 Harry Michelson, individually, a: 
oF 
i. What is your name, address, official function, official function as 


of Sgptember 30, 1971, and Row long had you served prior to Sept. 30, 1971 in 
that function, ay : 


‘ a, 


i ay MA es a as ali CO 


2 Are the New York State Housing Rent Coniission/dockets in reference 
which are erie DR=54,20, DR-6643 and Ste classifiable and/or 
properly classifie an your opinion) as STATUTORY EXEMPTIONS under the New 
York State Rent Control Law as amended 1954 3 or are they applications for 


exemption under New York City Regulations known as N.T.C. Public Law # 20 of 
1962, 


35 Are there differences between the New York State Rent Control Law 
amended 1954 section 2(2)(H) and the later provisions of the rent control 
regulations known as New York City Public Law No, 20 of 1962 (a.k.a. Title 
Y, Chap, "1, NeY.C. Adm Code), section 2(f)(11); and if eo which ees 
of law applies to the stated dockets?, Why?. 


I state the above to be truco answers, 


leeSe S@@eeeeoeaessseeseveeueveve 


Harry Hichelson 


TS ANTE ED HGS eG ot vd 


a What are tho dates of filing, and on what date was the docket clo:rd 
* thu New York Sjate Commission of tho followins: noted dockets, and are thes 
| notices to tho New York Szate Commivai on; er applications to the hew York City 


Ront Administration?. 


on 


(a) DR-397h « + 
(>) DR-5420 6 . 
(c) DR-6643 e @ 


(a) DR~7855 ee & 


, . Do applications for decontrol of the apartments involved in the note 
/ ao numbers exist?, If so please note their docket numbers and whereabouts. 


: 


If such applications to the New York City Rent Administrator exist, 
we are they not signed by plaintiff hereto, and contained in the Rent 
Administration records which are hereto in contest? 


Has the New York City Rent Administrator, or the New York State 
hes Commission charged any fraud to exist in the landlord's sworn and filed 
notices of the above dockets?, (b) if so, is it alledged to be intentional 
or ernest and what statements are involved?, 


(a) 
(b.) 


Who made the above charge?. 


Has any NOTICE of such CHARGES, or any opportuni 
ie deferSa b26n provi aed landiord=p iff Sige sen gr pe OOS 


“Wefe exhibited an mined under oa’ i powers of subpoena eat the 
1 ord ae ~ the New York City Rent Administra 


eternine so by who on what date? 
( (a) 


(bv) 


I state the above to be true answers, 


lieSe CHOCO R EET OHHSEHOE OOO ERE EES 


: Harry Michelson | 


c(@) A 


Sot 73- 


“a.—_ *hea saree MTT a ie ee ee 


10, lin*a charre of fraud by plaintisf aa stated in qu: tion no. 7 been 
suliiilted to the courts as provided by the subject Rent Control Laws of the 
| State of New York of 1961 and 1962 as follows: 


"whenever in the judgement of the commission any person has engayred in or 
in about to engage in any acts or practices whicl constitute or will cons- 
titute a violation of any provisions of section ten of this act, the 
commission may make application to the supreme court for an order enjoining 
such acts or practices or for an order enforcing compliance with such provi- 
Sion. sees cess . Whenever the commission has reason to believe that any 
person is liaple to punishment under this subdividion, the commission may 
certify the facts to the district attornoy of any county having jurisdiction 
of the adledged violation..... " ‘ 2. 


ll. Has any proof been exhibited, examined Gs Subjected to trial that 
plaintiff-Iandlo not in lact have occupancy as provided by law o e 
involved apartinents for the entire period which he has claimed? if so 

“Specify what and when examined, and how examined. : 

S2e aneotkero 


det + c@s 


12. 4h reference to the involved dockets, has the claim o 


made that‘ plaintiff-landlo 
_Single family occupansy by any Rent Administrator in any official pazer or 
document?. If so specify what pager or document and where stated, 


See fone C})¥ + Speofiatr 2(2Vho 
| 97 Ce 


36 Does the law applying to the exemptions involved hereto require ° 
either by provision of the New York State Law of 1954 or the New York City 
regulations of 1962 that the owner " RESIDE " in the subject apartment for 
apericd of "TO" years as a:.condition to exemption, or is there NO 
SUCH SPECIFICATION OF LAW?, If the answer is yes, state the provision of law, 


I state the above to be true answers, 


| LS. STOCKH H CORO OHOe 


bi Herry Michelson 
Ca)% 
@ @ 


f 


- sg gcdcdcctun of tan Gheectict Bent Director of 


fully responsible f ila 
um rd-plaintiff law ee Sika cast 
is the i. if so state the specification of law, A ATES Se 
uy tune : 


’ 


ane 


vite, a CS 


‘ 


s 


15. In all of the aforostated questions, if the docket reference is to 
an exemption by STATUTORY PROVISION of the New York State Rent Control Law of 
1954, by what authority of law does the New York City Rent Administrator and 
Regulations of 1962 assume precidence to revoke or deny retro~effectively 
the previously lawful status of exemption as recognized by the New York State 
Temporary Housing Rent Control Commission? 


16. On May ‘1, 1962, the date of transfer of authority, were the stated 
dockets DR-3974, .DR=-5420, DR-6643, and DR-7855 open upon the desk of the inew 
York State and then the New York City Rent Administrator, or in fact were 
they closed files in archives? 


ln ste CO! Lon Mus Vir 
mow CGE J prot J the wierbed (ew 


es fi 17. Did the New York City Rent Administrator revoke the prior statutory 
é ne ly 


exemptions of the subject dockets? ; or deny applications to hin which were 
inclosed in these dockets? (b) In either instance specify the year and 


we . section or provision of law applicable and governing the administrative action, 
18. Have you personally (a) made, (b) or caused to be made a complete 


and full examination of the New York State and New York City Rent Administra- 
tion records relative to these New York State Rent Commission dockets DR-2971,; 
DR~5420, Dirk-6643, DR-7855 and do you personglly know the allegations of 
prior attorneys for the New York City Rent Gdministration as made befcre tha 
courts to be totally derived from and consistent with a lawful and proper 
determination and finding of fact? 


19. Has the New York City Rent Administrator's orders relative to 
dockets DR-3974 and DR-5420 efredtively established grounds by wnim the 
landlord=plaintiff in this action should legally be held responsible in 
furtper actions at law to the tenants for triple damages for overcnarfes 
of’rents, as a consecuence of infraction by the tenants on the occupancy 


contract and re:uirements of law which in fact constitute an injuyy to the 
landlord=-plaintiff?, explain. 


, See, ane 


I ulato tho above to be true answers, L.5, 


Coecesccvecssessrer**® 
Harry Hichelson 


pe c@) & 


ES ee ae SOE Rise eee ee «68 WEEP) FT ie Aa 2am aAavarst nes 


Assuming a situation has occurrgéd such as diseribed or trntied fh 
é * tion 19, what corrections have been effected by the New Yor: City Kent 
L.:..nuatrator since the inception by the New York City Rent hibaisisxecbors 
av vt dens relative to the hereto at contest dockets to correct inproprietics 
- tr.aieated? If none have been made, then state what correction you fevl is 
~»-utred by the New York City Administrator by law, or should be made, Add 


Sly explanitation folt illuminating. 


(a.) 
(bv. ) 


(c.) 


7 After examining the records fully, is it your opinion that a series 
of apparently fraudulent.claims have been advan:ed by the New York City 
Rent Administrator both as to law and fact relative to the stated dockets, 
and relative to administrative action thereto before the courts? 


wt 1 
. 


C, 


I, CPP HHHOHHHLEHHHEEHHHOHHOEOHSEH OHO LEOREHOOOY have read and answered the 
preceeding questions, and provided answers which to the best of my knowledge, 
and information furnished me, are true. : 


L.S. S9OSHTOHOHSHHSCHOHSOHREHOEOHHE OOS 


Harry Michelson 


Sworn to before me, this 


day of » 1972. 


4, 


| 
\ 
' 


in approximately Aurust. 197) and whtah €f14 ha eawatdan Avantasia 


SIR: TAKE NOTICE that the within 


is a copy of... duly filed 
and entered in 1 the office of the Clerk of 
b Siriaas Oal cane eee County, on the 
“Salcntna: any OF nnsaesccnccsnecceseesseereneeeseseennons 
19... ce 


Yours, ete., 


Attorney fOr... cece 
110 Chur 4: St., New York, N.Y. 10007 


TO: 


ns 


SIR: TAKE NOTICE that the within 

Nee ae will be presented 
for settlement and signature herein to the 
Hone 
one of the — of the within auenedk 
Court, at . ee ale 


eS ee a. 

ee i ie ee ee on the 
SO ; 

10) 2 at eee M 

Dated i eee , 19 


Yours, etc., 


Attorney for ........2.:c certs 
110 Church St., New York, N.Y. 10007 


TO: 


i (yi F 


a « gt ecemmennns em secre riba center ame at ‘ ing, ie 


UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HE’ YOR 


SS 


WILLIAM J. DAVENPORT, 
Plaintiff 


egzainst- 


BENJAMIN ALTMAN, etc., 


pefendants. 


—————————————————— 


ANSWERS TY HAPRY MICE WS SON, 
DFEENPAY? TO URITTS. 
DT ETC ATOR s SELVET! bY 


nist sth W por 
eneral Course 


Office of Rent Control 
DEPARTMENT OF RENT AND HousINnG 


MAINTENANCE 
Housinc AND DEVELOPMENT ADMINISTRATION 
Attorney for Defendants. 

110 Church St., New York, N. Y. 10007 
Personal service of a copy 
of within ....... 
is admitted this ........ is 


HARRY MICHELSC:1, of Counsel 
Tel. No. 566-50% 


eee om ee meen ae 


UNITED STATES DISTRICT COURT | Od <A 
SOUTHERN DISTRICT OF WEW YORK 


WILLIAM J. DAVENPORT, 


Plaintiff, 
: = 71 Civ 4263 


~against- 
BENJAMIN ALTMAN, etc., 


Defendants, 


ANSWERS BY HARRY {ICHELSON, DEFENDANT, 
TO WRITTEN INTERROCAT RIES SERVED 
BY PLAINTITE 


Answer to Interrogatory No. 1: 
Harcy Michelson, Room 325, 110Church Street, New York 
| New York, Deputy Uhief Litigation Attorney, now and as of 
i September 30, 1971 and for several years prior to September 30, 


297k. 


Answer to Interrogetory No. 2: 
Upon information and belief, the numbers DR 3974, 


DR 5420, DR 6643 and DR 7855, are file numbers referrins to 


| forms entitled "Landlord's Report on Statutory Decontrol," 
SURES LL AATEC | 
| which were unadjudicated filed claims of decontrol by the aa 


SPE SOAR 


PANERAI: ma A 


pe ALL eS SSE At ERA sno mene caatcnane 
plaintiff of certain housing accommodations to which the New 7 


York State Rent Control Law, mown as the Emergency Housing 


Rent Control Law, was applicable prior to May 1, 1962, and on | 


and after May 1, 1962, the New York City Rent Control Law, | 


known as the City Rent and Rehabilitation Lew, enacted as 7g 


| Local Law No, 20 for 1962, has been applic.lie to the said : : 


a oer 


claims of decontrol filed under the above file numbers 


Answer to Interrogatory No. 3: 

Upon information and belief, for purposes material to 
this action, Section 2(2)(h) of the State Rent Control Law 
and Section Y51-3.0, para. e2(1)(3) of the City Law, and the 
counterpart State Rent Regulation, Section 9(11), and City 
Rent Regulation Section 2£(11) are generally and substantially 
the same, and that the State law and regulations applied prior 


to May 1, 1962, and the City Law and Regulations have applied 


: = - 
on and after May 1, 1962. fle a ann 


Answer to Interrogatory No. 4: 


Upon information and belief, the filing dates are as 


follows: 
File No. Filing Date 
DR 3974 October 15, 1957 
DR. 5420 January 6, 1959 
DR 6643 January 6, 1960 
DR 7855 December 2, 1960 


Upon information and belief, no dockets were opened or 
closed for any of the four filed reports by the State Rent 
Commission; the papers filed were entitled "Landlord's Report 
on Statutory Decontrol" and constituted unadjudicated claims 
by the landlord to decontrol; the reports were filed without 
adjudication and subject to later evaluation and adjudication 


of the truth of the statements contained in the reports. 


Answer to Interrogatory No. 5: 
Upon information and belief, in 1963 upon the initiative 


of the District Rent Director of the New York City Rent and 


: Rehabilitation Administration, the said landlord's Reports of 
4 Statutory Decontrol were treated as applications for decontrol, 
| | and for that purpose the District Rent Director opened fact. 
finding proceedings to which he was assigned docket numbers 


| 2AD 2248-2252 to investigate whet appeared to be inconsistent 


| Claims made by the plaintiff-landlord and to determination 


| after notice to the plaintiff-landlord the validity of his 
| claims of decontrol., The files are presently in the control 


of the New York City Office of Rent Control. 


| Answer to Interrogatory No. 6: 


See answer to interrogatory number 5. / 


4 | Grane, 
qitan wae 
Answer to Interrogatory No. 7; v falhee 

He Upon information and belief, no criminal charges were 
filed, but administrative determinations were based in 


substantial part upon findings in substance of lack of cred- 


ibility of the plaintiff-landlord's conflicting claims made 


in separete reports of decontrol. [Ae aowPLieT tS [v 


FALT There Hu. 


Answer to Interrogatory No. 8: 


See answer to interrogatory number 7. 


Answer to Interrogatory No. 9: 


Upon information and belief, landlord-plaintiff was P, 


Meares 


ifully notified of the administrative proceedings, and was “A, 
Ser sees sseesenss-"ursne:iasausntcenresnns> 


actu.” y represented by attorneys at the two levels of 


acministrative proceedings, and the two further levels of . 


dave proceedings, and the landlord-plaintiff was entitled 
| 


y 


& | 
Gy 


in the two levels of administrative proceedinzs to rebut all 


_ adverse data in the record, and plaintiff-landlord did submit 


for consideration all the date and arguments he had to offer 


through his attorneys. 


Answer to Interrogatory No. 10: 
Upon information and belief, no criminal charges were 


filed. 


Answer to Interrogstory No. Ll: 
Upon information and belief, in District Rent Office 
administrative proceedings, under docket numbers 2AD 2248- 


2AD 2252, and further administrative protest proceedings, *&€ Adm | 
\ Stetd (UG § 


under docket mumber CPLA 9658-9641, there was documentary 
_ evidence and other data of which plaintiff's ettorneys had 
\ notice, in which proceedings he was represented by attorneys, 


attorneys to rebut ativerse data in the record. 


Anewer to Interrogator, No. 12: 


id 
S Zi Upon information and belief, based upon an incomplete ‘a 
== —7 a ‘ 
study of relevant records, no claim was made that plaintiff- ‘= <e ee 
tie ry or 
J 
Jag 4 landlord rented any apartment for other than single family D 
Mey. SE a) 
Lag Pbccupaney although on official inspection, several apartments 
& . 
Sa LB vere d to be occupied for other than single family occupancy. 
‘i = 


Answer to Interrogatory No. 13: 
The two year residence requirement in the State law is 
found in peataany See A ea eas Housing Rent 
| Control Lew [McK. Unconsol. Laws, Sec. 8582(2)(h)' and is 
) WWE —Ww0O7T JRHOE-We Sveey /lQv, 
| SEE, LAW SeebBi wr pg CG)ag 


\ Crp, ~he 


also contained in New York City “aw in Admin. Code, Sec. 


¥51-3.0, para. e2(4)(3). 


| 


| Answer to Interrogatory No. 14: 
7h; 
In general, in some respects, @ landlord may be respon- 


iI 
i 


sible for unlawful occupancy by his tenants. However, no og EN 
H —OOoeee ~ 


{ - 
| specific answer to this question is possible 4 


I 
| question is too broad and vague for a responsible answer. 


| Answer to Interrogatory No. 15; 


Ht 


Under the authority of New York State Law, Chapter 21 of 


the Laws ef 1962 (McK. Unconsol. Liews, Section 8601, et seq.), 


| and New York City Local Law No. 26 of 1962 (N.Y.C. Admin. Code, 


| Chapter 5i, Title Y), and particularly Sec. 1(6) of Chapter 21 


(Of the Laws of 1962 (McK. Unconss.. Laws, Sec. 8606), the New 


r | 


York City rent control agency (<ormerly the New York City Rent 


I 
i 
| 


and Rehabilitation Administration, and now the Office of Rent | 


| Control), is authorized in a1i respects to administer the rent 


| control law and to do anything which the State rent authorities 


~ | might have done prio: 7o May , 1962, and to supersede any 


| a 
| xules, regulations, orders, determinations and decisions of 
ed ‘ielemuemeeiecae 


og NEC 


| the State rent control euthorities, 


| ae car UN AEST, 


| Answer to Interrogatory No. i6: 


I iron informetion and velief, so far as appears, on May : 
pie 1962, the landlord's reporte of decontrol bearing file numbers 
| DR 3974, DR 5428, DR 6643 and DR 7855, had been turned over to 


the City rent egency from the State rent authorities, and at “i 
he. 


that time constituted unacjudicated claima of decsntrol by Me 


the landlord-plaintiff. iA 
Coes 
| | 

i 

| 


| 


Answer to Interrogatory No. 17: 
Upon information and belief, the New York City Rent 
: Acministretor adjudicated that certain of the Llandiord's 
| claims of decontrol were invelid and that the landlord was 
not entitled to decontrol as tu certain apartments. Action 
was taken in administrative proceedings bearing docket 
| numbers 2AD 2248-2251, which were comménced in 1963 and an 
\ concluded st the level of the District Rent Director by 4 
orders and determinations issued + -r about December we 
1964, and such actions were taken pursuant to City Rent Regu- Pp 
Och, 


lations Section 2£(11), and Section 36 and the corresponding 
i 
statutory provisione, and were thereafter affirmed by the w& 


| City Rent and Rehabilitation Administrator : the plaintiff's 
isthe 
| protest appeal under Docket No. CPLA 9638-9641. 


Answer to Interrogatory No. 18: 


| 
| I have personally partially examined the files relative 
| to decontrol reports bearing file numbers DR 3974, DR 5420, 


— 
DR 6643, and DR 7855, and to the extent of my knowledge and 


information, I believe all of the allegations made before the 
——————— 7 


| courts by prior attorneys for the New York City Rent Admin- | 


{atrator were totally or substantially derived from and 


consistent with lawful and proper determinations and findings 


* | of fact. 


I do not know the answer to this question and I therefore 


iv or 


express no opinion. Fhe Adbputiiotiaktes — | 
newt Wao PA. pemed OTP P ER ees 


¢ 


Answer to Interrogatory No. 19: 


a a 


% 


|| COUNTY OF NEW YORK) 


Answer to Interrogatory No. 20: 


) Upon information end belief, no changes were made, and 


none are required. 


Answer to Interrogetory No. 21: 


Upon information and belief, and based on ea partial 


examination of papers in relevant files, in my opinicn there 
have been no freudulent claims advanced ty or on behalf of 
the New York City Rent Administrator or his successor in any 
respect relative to matters involving file numbers DR 3974, 


| DR 5420, DR 6643 and DR 7855, nor with respect to any admin- 
| istrative or judicial action in connection with such 


| proceedings. 


| Dated: New York, New York 
( July 24, 1972 


STATE OF NEW YORK ) 
: SS.3 


HARRY MICHELSON, being duly sworn, deposes and says that 
| he is a defendant in tha above-entitled action; that the 

| foregoing answers to interrogatories are true to his own 

| knowledge, except as to matters which are therein stated to 

| be alleged on information and belief and as to those matters 
he believes it to be true. 


HA ae = Vy: , : 
HARRY MICHELS 


Sworn to before me this 
24th day of July, 1972 


LEWIS J. KATZ 
Notary Pur.-, State of New York 
No. ones 75795 BS 
ied in Kinzs Coun - 
| Gonetanain Expires Alarch 30, 198./ 
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SIR: TAKE NOTICE that the within 


is a copy of duly filed 
and entered in the office of the Clerk of 
t County, on the 
day  . ; state 
Yours, etc., 
Attorney for . 


110 Church St., New York, N.Y. 10007 
TO: 


SSNS 


SIR: TAKE NOTICE that the within 


will be presented 
for settlement and Signature herein to the 
Hon. 


one of the judges of the within named 
Court, at 


in the 


Yours, etc., 


Attorney for ...... 
; 110 Church St., New York, N.Y. 10007 


LO: 


UNITED STATES DISTRICT Cou xT 
SOUTHERN DISTRICT OF NEW YIK 


ili 
WILLIAM J. DAVENPORT, 
Plaintiff, 


-against- 


BENJAMIN ALTMAN, etc., 


Defendants. ' 


ener 
SUPPLEMENTAL ANSWER BY 
HARRY MICHELSON, DEFENDANT, 
TO URITTEN TvTEtu ROSATORIS * 
SERVED BY PLAINTIiz 


—S—SS 
DANIEL W. JOY 
General Counsel 
Office of Rent Control 
DeParTMENT oF RENT AND Hovusinc 
MAINTENANCE 
Housinc anp DevELoPMENT ADMINISTRATION 


Attorney for Defendants 


110 Church St., New York, N. Y. 10007 us 


Personal service of a copy 


of within 


is admitted this day of 


Ah, 


Seer tea een 
HARRY MICHELSON, of Counsel 
Tel. No. 566-5034 


ee he. = ee or wee marae let cere 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK ¢ 


Plaintiff, 
~against~ 71 Civ 4263 
BENJAMIN ALTMAN, etc., 


Defendents. 


SUPPLEMENTAL ANSWER BY HARRY MICHELSON 
PIFENDANT, TO WRITTEN INTERROGATORIES 


SERVED BY PLAINTIFF, 

1. This supplemental answer and my original answer, 
dated and verified July 24, 1972, is also made on behalf of 
defendants, Benjamin Altman and Daniel W. Joy. 

2. Supplemental answer to Interroge* ry No. 7: 

Upon information and belief, the lar ord, William J. 
Davenport, was notified by the mailin, of notices to his 
attorney, Marshall H. Kozinn, Esq., dated March 3, 1964 and 
July 27, 1964, of the reusons for proposed administra’.ive 
determinations that certain apartments, previously claimed by 


Davenport to be decontrolled, did not factually satisfy the 


legal requirements for decontrol. The notices, of which copi 


are attached as Exhibits 1 through 10, offered Mr. William J. 
Davenport opportunities, through his attorney, to submit xz, 
evidence in his own behalf and in Opposition to the evidence 


v 
in the record summarized in the notices, 


3. Supplemental answer to Interrogatory No. 8: 
Upon information and belief, the administrative 


proceedings under docket numberg 2Ap 2248-2252 were commenced 
|-———- 7 


¢ 


Cle} 1 


upon the personal inittative of the District Rent Director of 


ES 
the Bronx Dist TSE Went ufftee-of tne New Work City Rent and 


Rehabilitation Administration, between approximately July, 
i, Ma 


1963 and September, 1963, and preliminary investigation was 


begun about September, 1963 by examining and comparing the 
state mts made by William J. Davenport in the various claims 
filed by him for decontrol of five separate apartments in 
premises 575 East 168th Street, Brenx, New York. 

4. Supplemental answer to Interrogetory No. 9: 


Upon information and belief: 


(a) Notice of charges was given to William J. Davenport, 
“dn varilue waye Including the notices dated March 3, 1964 and 
July 27, 1964 referred to in and annexed as part of the % 
supplemental answer to Interrogatory No. 7, which notices were 

sent to an attorney representing Mr. Davenport. 


(b) The said notices dated Marca 3, 1964 and July 27, 


+ fe 196 explicitly offered an opportunity to submit evidence on 


» \ . 
é a behalf of Mr. Davenport's position. Pes, 
| (c) The proceedings wmder Docket No. 2AD 2248-2252 were — 


TT 
ES ——— 
= 


| adversary in nature, a8 Were all such proceedings before the 


' New York City Rent and Rehabilitation Administration, pursucnt 


Be 


' to the Rent Control Law and Reguistions. 


(d) Specific notice of all evidence considered in the 


\ proceedings under Docket No. 2AD 2248-2252 was made available 

| oO: 

€ 4, to the landlord Davenport, by the mailing of copies of adverse 
| 


LIEVE T TREE. 
| date to his attorney with en opportunity to answer and rebut, 

| 

| 

| 


Sr 6 


— 


€ 
rae 
‘ 


and constructive notice was also given by the general avail- 


i 

| ability of the file for inspection by his attorney during the 
Leeann ence een eenannsaannannita ian 

—— 


| PP? 
\| S 
ca 


| Cle) °2- 


. 


pendency of the proceeding before the District Rent Office, 
and thereafter for preparation of @ protest appeal and during 
the pendency of the administrative protest appeal to review 


the District Rent Director's determination. 


(e) No oral hearing was held but the Landlord was given __ 


an opportunity to be heard in the sense that he was entitled 
Te _ EE 
to be aware of, and was constructively aware of, all the 
—————— ——— lh 

adverse data in the record and was entitled to challenge any 


such adverse data. The landlord Davenport, on several 
cccasions through his attorney, submitted data in his own 
behalf. In a letter dated November 18, 1964 from Mr. Daven- 
port's attorney, the attorney stated that Mr. Davenport had ca 


no further or additional evidence to submit. A copy of the 


ga Bee said letter dated November 18, 1964 is annexed hereto as 
af oe SS Bhibee 1, ; 
es (£) The Rent Control Law authorizes the Rent Administra- 
4 Srp tor in discretion to subpoena witnesses and documents, but 
= the record shows no request was ever made for subpoenas on 
ne of Mr. Davenport 


(g) Oral hearings were requested by the attorne for 


Mr. Davenport. Under the rent control regulations, oral 


LAE TN aS 
hearings may be held in the discretion of the rent control Ge ._ oy ‘ 
—_____ 2. 


y officials when necessary but oral heartngs were denied in this 
‘ ll Ce 33 y id 
ae i case as unnecessary in the circumstances of the case. we. PAR GG Si 


Davenport, through his attorneys, continued to aesert as 
error the refusal to afford him an oral hearing, and his 7 / 


{ 
i 
ly |  Gontentions were rejected in an administrative appeal, as 
| 
| 
| 


i cle) 73 


a ( 


well as in judicial proceedings brought by Mr. Lbavenporc 


through various attorneys in both Special Term of the New 
York Supreme Court and in the Appellate Division. 

(h) The principal evidence ypon which the District Rent 
Director found the Davenport claims of decontrol to be 
without merit were Mr. Davenport's oun sonceetevery = WT RUE 
| conflicting statements made in the various reports of various 

claims of decontrol filed by him and other voluntary state- 


ments by him contained in the file of the proceedings before 


the District Rent Director. 


| j | 

i (4) The determinations made by the District Rent rar | 

; NAA ALAA 
Pee 47 i, Se 
ae rector denying decontrol were based solely upon papers e 42) 


| rd 


| contained in the file of Docket No. 2AD 2248-52, and the 

| determination of the protests by Mr. Davenport was 
based enter papera contained in Docket Nos. 2AD 2248- 
52 and ital age The rationale of the protest determinations 


is set forth in detail in an order and opinion dated 


PEE 4 ae 16, 1965, a copy of which is annexed as Exhibit 12. 


(j) The entire file of docket 2AD 2248-52 was available 


to Mr. Davenport's attorneys, and it either was or could have 
been examined by them when the proceeding was pending at the 
administrative level, and also in judicial review proceedings 


| thereafter. 


wT | (k) The entire contents of the file of docket 2AD 2248-52 
WAS | 
Ds is also known personally to the plaintiff-landlord William 
| 
| 
| 
| 
! 
| 


i Davenport, and Mr. Davenport presumably has a complete copy 


of the entire file which he obtained by a subpoena duces tecum | 


| 
| in an unrelated action before U.S. District Court Judge Motley 


v 


ce) -4- 


i 
| 
| 
} 
i 


in approximately August, 1971; and which file he again examinud 
pitas AM aaa ag 


in the presence of U.S. Magistrate Schreiber in about 


October, 1971, after which last occasion your deponent 


| 
| 
personally delivered to Mr. Davenport copies of each of the | 
papers in the gid file which Mr. Davenport requested to be | 
copied for him. | 
5. Supplemental snswer to Interrogatory No. ll: | 
_ Upon information and belief, all of the data and nm: 
upon which the District Rent Director and the City Rent | 
Administrator relied is contained in the files of Docket Nos. | 
2AD 2248-2252 and CPLA 9658-9641; that the determinations | 
made were based upon consideration of the entire record; and 


that the original record before the District Rent Director 


consists of over 200 péx«s, approximately one-half of which 


determination. 


Dated: New York, New York 


| 
contain data material to the District Rent Directcy gs Fa 
September 21, 1972 | 


HARRY WICHELSON 


* .6S.\3 
COUNTY OF NEW YORK) 


‘HARRY MICHELSON, being duly sworn, deposes and says that! 
he is a defendant in the above-entitled action; that the 
foregoing answers to interrogatories are true to his own 
knowledge, except as to matters which are therein stated to 
be aileged on information and belief and as to those matters 


STATE OF NEW YORK ) 
he believes it to be true. 
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